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IN THE UTAH COURT OF APPEALS
STATE OF UTAH,
Plaintiff/Appellee,
Case No. 20010440-CA
vs.

Priority No. 2

EDDIE CLEGG,
Defendant/Appellant.

JURISDICTION OF THE UTAH COURT OF APPEALS
This Court has appellate jurisdiction in this matter pursuant to the provisions of
Utah Code Annotated § 78-2a-3(2)(e).

ISSUES PRESENTED AND STANDARDS OF REVIEW
1.

Whether the trial court erred in deciding a contested factual issue without a hearing and

the presentation of evidene? A trial court's decision not to hold an evidentiary hearing on a
motion to suppress is reviewed for an abuse of discretion United States v. Glass, 128 F.3d 1398,
1408 (10th Circuit 1998).

CONTROLLING STATUTORY PROVISIONS
All relevant statutory and constitutional provisions are set forth in the Addenda.

1

STATEMENT OF THE CASE
A.

Nature of the Case
Eddie Clegg appeals from the judgment, sentence and commitment of the Fourth

District Court after the entry of conditional pleas to the charges of possession of a
controlled substance, a third degree felony, and possession of drug paraphernalia, a class
B misdemeanor.

B.

Trial Court Proceedings and Disposition
Eddue Clegg was charged by information filed in Fourth District Court on or about

December 2, 1999, with possession of methamphetamine, a third degree felony, in
violation of Utah Code Annotated § 58-37-8(2)(a)(i), and possession of drug
paraphernalia, a class B misdemeanor, in violation of Utah Code Annotated § 58-37a-5(a)
(R. 4).
On March 27, 2000, a preliminary hearing was held before the Honorable Ray M.
Harding (R. 25-26, 172). At the hearing, the State over the objection of Clegg, was
allowed to amend the charges in the information to a second degree felony and a class A
misdemeanor by adding the additional element that the offenses ocurred in a drug free
zone (R. 26, 172 at 18-19). After the hearing, the trial court found probable cause that
Clegg committed the offenses (R. 172 at 19). Clegg was also arraigned on the charges
and "not guilty" pleas were entered (R. 172 at 19-20). Judge Harding also reassigned the
matter to another judge for suppression issues because Harding had authorized the
warrant (R. 172 at 20).
On March 30, 2000, Clegg filed a Motion to Suppress arguing that the search of
his residence was in violation of the Fourth Amendment to the United States Constitution
2

because the search warrant was not supported by probable cause (R. 27-52). On April 5,
2000, Clegg amended his motion to suppress by adding the claim that search of the
garbage can at the residence was conducted in violation of the Fourth Amdendment and
Article I, § 14 of the Utah Constitution (R. 53-55). On October 5, 2000, Judge Lynn W.
Davis denied Clegg's motion by written memorandum decision without a hearing (R. 8286).
On November 13, 2000, Clegg requested that a hearing be held on his motion to
suppress on grounds that a factual issue existed as to whether the garbage can which was
searched at Clegg's residence was outside of the residential curtilage at the time of the
search (R. 92-94). On November 17, 2000, Judge Davis denied the motion for a hearing
(R. 95-96).
On January 29, 2001, Clegg entered conditional pleas to the charges of possession
of a controlled substance, a third degree felony, and possession of drug paraphernalia, a
class B misdemeanor (R. 111-12, 123-25). On April 16, 2001, Clegg was sentenced to
120 days in the Utah County Jail, ordered to pay a fine of $1850.00, and was placed on
probation for 36 months (R. 132-34).
On May 15, 2001, Clegg filed a Notice of Appeal in Fourth District Court (R.
147).

STATEMENT OF RELEVANT FACTS
Craig Dearden of the Provo City Police Department testified that on November 23,
1999, he was involved in the execution of a search warrant at the Provo home of Eddie

3

Clegg located at 1095 South 500 West #13 (R. 172 at 5). During the search of the
residence methamphetamine and drug paraphernalia were discovered (R. 172 at 6).
Dearden assisted Officer Beebe in the development of information contained in the
search warrant (R. 172 at 16). Dearden spoke with the informant who provided the
information contained in the warrant (R. 172 at 17). The informant told Dearden that
he/she had been in the residence within the previous 72-hours and had purchased
methamphetamine from the residence in that period (R. 172 at 17).
In addition, officers Beebe and Dearden searched a garbage can at the residence.
According, to Officer Beebe's affidavit in support of search warrant, the garbage can was
retrieved "from off the street" directly in front of the trailer (R. 30). Clegg, however,
contested the accuracy of this information in a request for a hearing on his motion to
suppress (R. 92-94).

SUMMARY OF ARGUMENT
Clegg asserts that there was a clear dispute between the parties as to whether the
garbage can searched by officers at his residence in an attempt to gain sufficient evidence
to obtain a search warrant was retrieved from off the street in front of the residence or
from the curtilage of the residence. Accordingly, Clegg asserts that the trial court's
refusal to conduct an evidentiary hearing on his motion to suppress constitutes an abuse
of discretion.

4

ARGUMENT
POINT I
THE TRIAL COURT ABUSED ITS DISCRETION IN REFUSING
TO HOLD AN EVIDENTIARY HEARING ON CLEGG'S MOTION
TO SUPPRESS WHEN THERE WAS A DISPUTE BETWEEN
THE PARTIES AS TO A CRITICAL FACT
The Affidavit in Support of the Search Warrant issued in this case indicated that
the officers retrieved a garbage can "from off the street directly in front of [Clegg's]
trailer" and performed a search (R. 29-31). Various items of drug paraphernaliaincluding tubing, syringes, and baggies—were found along with correspondence to Eddie
Clegg (R. 30). In his request for a hearing on his motion to suppress, Clegg disputed the
fact that the garbage can was removed from off the street as opposed to the curtilage of
the residence. Whether the garbage can was on the street or within the residential
curtilage dispositively determines the constitutional validity of the search under State v.
Jackson, 937 P.2d 545 (Utah App.), cert denied, 945 P.2d 1118 (Utah 1997) and
California v. Greenwood, 486 U.S. 35, 108 S.Ct. 1625, 100 L.Ed.2d 30 (1988).
While it is not always necessary to conduct an evidentiary hearing upon the filing
of a motion to suppress, it is well established that an evidentiary hearing is required
where, as here, there is a clearly disputed factual issue which could prove critical to
disposition of the suppression issue. See, United States v. Glass, 128 F.3d 1398, 1408
(10th Cir. 1997) (an evidentiary hearing on a motion to suppress is required when specific
and nonconjectural factual allegations are raised from which a court could conclude that
contested issues of fact going to the validity of the search are in issue). See also, State v.
Senecal, 497 A.2d 349, 354 (Vt. 1985) ("A hearing on a motion is not required unless the
motion papers indicate a real dispute for one or more relevant facts"); and Wylie v. State,
797 F.2d 651, 655 n.4 (Alaska App. 1990) (regarding a change of venue motion, court
5

recognizes that "[a]bsent genuinely disputed factual issues the trial court has broad
discretion to dispose of issues raised in pretrial motions without conducting an
evidentiary hearing").
Here, the trial court refused to hold a hearing on Clegg's motion to suppress even
though Clegg clearly contested the State's claim that the garbage can when searched by
the officers was retrieved from the street. Clegg asserts that this factual determination
was critical to the trial court's disposition of his suppression motion as a whole; and that
the lack of an evidentiary hearing on the issues raised in Clegg's motions and request for
hearing prevented the trial court from adequately reviewing and disposing of the
suppression issues. Accordinly, Clegg asserts that the trial court abused its discretion in
deciding the motion to suppress without an evidentiary hearing.

CONCLUSION AND PRECISE RELIEF SOUGHT
For the foregoing reasons, Clegg asks that this Court reverse his conviction and
remand the matter to Fourth District Court with directions to hold an evidentiary hearing
on Clegg's motion to suppress.
RESPECTFULLY SUBMITTED t h i s / ^ d a v of January, 2002.

h<&y\s

fargaret J*. Lindsay
Counsel for Appellant
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CTRTIFICATE OF MAILING
1 hereby certify that I deUvered two (2) true and correct copies of the foregoing
Brief Of Appellant to the Appeals Division, Utah Attorney General, 160 East 300 South,
Sixth Floor, P.O. Box 140854, Salt Lake City, UT 84114, this !>*»

/

7

of January, 2002.
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IN THE FOURTH JUDICIAL DISTRICT COURT
UTAH COUNTY, STATE OF UTAH
••••••••

STATE OF UTAH,
Plaintiff,

)

CASE NUMBER: 991404971

)

MOTION FOR HEARING ON
MOTION TO SUPPRESS

vs.

)

EDDIE CLEGG,

)
Hon. Lynn W. Davis

Defendant.

)

COMES NOW, Defendant, EDDIE CLEGG, by and through his
attorney of record, Thomas H. Means, and pursuant to Rule 12 of
the Utah Rules of Criminal Procedure, who hereby moves for this
Court's Order that a hearing be held on Defendant's Motion to
Suppress for the following reasons:
1.

Defendant has previously filed his Motion to

Suppress challenging the issuance of a search warrant allowing
for a search of a residence situated at 1095 South 500 West, #13,
Provo, Utah.

2.

Additionally, Defendant filed a Supplemental Motion

to Suppress challenging the warrantless search of a garbage can
situated at the same location.
3.

By Ruling dated 5 October, 2000, this Court denied

both of Defendant's motions. In so doing the Court, relying on
State v Jackson, 937 P.2d 545 (Ut. Ct. App., 1997), ruled that
the legality of warrantless searches of garbage cans has already
been determined under both the Constitution of the United States
and the Constitution of Utah.
4.

Defendant recognizes that warrantless searches of

residential garbage cans left at the curbside, outside of the
curtilage, is allowable under either a Fourth Amendment (see
California -v Greenwood, 486 US 35 (1988)) or an Article I Section
14 analysis. However, under either constitutional analysis such
searches are legal only if the garbage can was placed on the
curb, outside of the residential curtilage. Conversely, a search
of the same garbage can conducted by officers who have entered
the residential curtilage are not allowed by either Greenwood or
Jackson.
5.

Consequently, even though the*Court has ruled the

police search of the residential garbage container in this case

2

legal, Defendant asserts that such ruling is premature unril and
unless this Court has conducted a hearing to determine whether
the evidence supports a finding that the subject garbage
container was outside of the residential curtilage at the time of
the search.
For the foregoing reasons Defendant requests a hearing
to determine if the facts surrounding the search of the
residential garbage container involved in this matter supports a
ruling that said search was legal under Greenwood and Jackson.
Dated this November 10, 2000.

/

Thomas H. Means
Attorney for Eddie Clegg
CERTIFICATE OF DELIVERY/MAILING
I hereby certify that on the yZ,

day of November,

2000, I personally mailed or delivered a copy of the foregoing to
the following:
Carlyle K. Bryson
Utah County Attorney
150 East Center
Suite 2100
Provo, Utah, 84601
- - /
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Fourth Judicial District Court
of Utar. County. State of Utah
; A R M A B. SMIIH, Clerk

IN THE FOURTH JUDICIAL DISTRICT COURT
UTAH COUNTY, STATE OF UTAH
STATE OF UTAH

RULING ON DEFENDANT'S
REQUEST FOR HEARING ON
MOTION TO SUPPRESS

Plaintiff,

CASE NO. 991404971

vs.

DATE: NOVEMBER 17, 2000

EDDIE CLEGG

JUDGE: LYNN W.DAVIS

Defendant.

CLERK: SGJ
On November 13, 2000, defendant filed a "Motion for Hearing on Motion to Suppress" seeking
an evidentiary hearing before the Court. Defendant previously filed his Motion to Suppress challenging the
issuance of a search warrant allowing for a search of a residence. This Court issued its ruling on October
5, 2000, sustaining the issuance of the search warrant, and, therefore, denying the Motion to Suppress.
Defendant now seeks an evidentiary hearing, claiming that the ruling on his motion was
premature until, through an evidentiary hearing, the Court established the facts of the case.
I.
DISCUSSION
It is the understanding of this Court that a judge who reviews the issuance of a search warrant
must:
•

apply a "totality of the circumstance" test;

•

consider the affidavit in support of the issuance of the warrant, in its entirety and in a
common sense fashion;

•

give "great deference" to the issuing magistrate;
determine as a matter of law whether the issuing magistrate lacked a "substantial basis"
for determining that probable cause existed.

Inthis consideration the reviewing court may delete or dedact irrelevant factors in the affidavit,
but cannot ignore relevant factors. A reviewing Court does not conduct a separate evidentiary hearing to
determine the validity of each supporting paragraph. The Court can only entertain legal arguments
regarding the sufficiency of the affidavit. The Court must simply review the documents as presented to the

issuing magistrate. The issuing magistrate, Ray M. Harding, Sr., reviewed the affidavit in support of the
search warrant, found it sufficient to establish probable cause, and issued the search warrant.
This Court, giving deference to the issuing magistrate, after reviewing the entire affidavit,
sustained the issuance and denied the motion to suppress. Defendant now claims that this Court issued its
ruling prematurely because no evidentiary hearing was conducted to establish or refute the information
contained within the affidavit in support of the search warrant. Specifically, defendant claims that the
Court must establish through hearing whether the gairbage can which was searched was located within the
curtilage of the residence or whether it was placed on the curb, outside of the residential curtilage.
Paragraph 6 of the affidavit provides:
cc

Your Affiant initiated an independent investigation that included, responding to the
address 1095 South 500 West #13 and retrieving the garbage can from off the street
directly infrontof the trailer. The garbage can had the numeral indicators 13 painted
in white paint on thefrontof the can." (emphasis added)
The magistrate relied upon the language of paragraph 6 in the affidavit as presented. It is not
the duty, burden or responsibility of the reviewing judge to consider facts or information not presented to
the issuing judge, absent fraud or very unusual circumstances. This Court makes a legal determination of
the sufficiency of the affidavit as presented.
DECISION
For the reasons set forth above, defendant's motion for an evidentiary hearing is denied. A
record has been made and this decision is, of course, subject to appellate scrutiny.
Dated this / "7 day of November, 2000.

ORIGINAL
KAY BRYSON

UTAH COUNTY ATTORNEY
100 EAST CENTER STREET, SUITE 2100
PHONE:

(801) 370-8026
FOURTH DISTRICT COURT, STATE OF UTAH
UTAH COUNTY, PROVO DEPARTMENT

STATE OF UTAH
AFFIDAVIT IN SUPPORT OF
A SEARCH WARRANT

Plaintiff,
-vs1095 South 500 West #13
PROVO, Utah

Criminal No.
Defendant.
STATE OF UTAH
:ss.
COUNTY OF UTAH

)

Comes now Ofc. Troy Beebe, having been duly sworn, who deposes and
states as follows:
1.

I am a law enforcement officer for the State of Utah, that I
am currently employed by the Provo Police Department, Uniform
Patrol Division, that I have received training through the
Utah State Police Academy and Provo City Police Department in
house academy, in investigations of Utah Criminal Code 58-378, Utah Control Substance Act.
That this training included
methods of use, sale, and distribution, cultivation,
manufacturing of controlled substances, identification of
controlled substances, as well as their appearance, odors and
street use. I have been a law enforcement officer for six
years. During this time I have investigated numerous cases
involving the use of Methamphetamine. I am currently certified
as a Drug Recognition Expert for the state of Utah. I also
have experience in serving high risk search warrants.

2.

On 11-22-99, at approximately 0345 hrs Your Affiant and
Officer Dearden received a call from a citizen informant,
who stated that he had information on several drug houses
in the Provo area.

Your Affiant and Officer Dearden drove with the citizen
informant to the address of 10S5 South 500 West trailer #13.
The citizen informant seated that he had observed within the
last 72 hrs in trailer #13, a plate containing a large
amouni^Q f^methamphe tamine^ on*i t^^nfiorraan t >*sta£jecL>t2iak ^a-Jaad
observed the sell of methampetamines from this trailer with in
the last 72 hrs.
Citizen informant stated that the sales of methamphetamine
were taking place during the night time hours. The citizen
informant also stated that while he was at trailer #13
individuals coming to the trailer would be armed with firearms
(hand guns) secreted on their person. In your Affiants
experience with the service of search warrants I have found
that, it has become the rule rather than the exception that
individuals will arm themselves with guns to protect
themselves from Law Enforcement and the criminal element.
The citizen informant is familiar with the distribution, and
use of methamphetamine and other controlled substances, due to
the informants previous use of drugs.
Your Affiant initiated an independent investigation that
included, responding to the address 1095 South 500 West #13
and retrieving the garbage can from off the street directly in
front of the trailer. The garbage can had the numeral
indicators 13 painted in white paint on the front of the can.
Officers Dearden, Barney and I found in the can several items
of paraphernalia to include syringes, tinfoil containing
resin, baggies with the corners removed, reinforced tubing as
well as correspondence indicating the name Eddie M. Clegg. The
items were located near the middle of the can in a plastic
garbage bag along with the correspondence. The plastic garbage
bag was consistent with other bags of garbage in the can. The
items field tested possitive for Amphetamines. Affiant also,
ran a criminal history on the Eddie M. Clegg which
indicated that Mr. Clegg had a previous history with the
distribution of controlled substances.
The citizen also stated to Officer Dearden that he observed
several vehicle's come to the residence and leave after a very
short time.
This would be consistent with Affiant's
experience in investigating Drug distribution. Individuals
buying and selling Methamphetamine will conceal the items on
their person and use vehicle's to transport Paraphernalia and
Narcotics to and from their residence.
That failure to
search individuals arriving to and from the residence as
well as the vehicle's associated with these individuals will
cause for evidence sought to be damaged, destroyed,
secreted, or otherwise altered.

9.

Affiant
expects
to
locate
the
following
items;
Methamphetamine, other controlled substances, Paraphernalia to
include but not limited to buy/owe sheets, correspondence
showing ownership, electronic messaging devices, pipes,
baggies, packaging materials, scales, cash, and weapons used
in-4:he^use/ciistribut>ion>M>fr' confcrol-ied--substances ?

10.

Residence

is more particularly

described

as a single

family

dwelling constructed of white siding having the front door
facing North. The trailer is located in the South East portion
of the trailer court. The trailer has a covered porch on the
North side that leads to and covers the front door. There is
a camper shell in the driveway just North of the trailer as
well as a *shed to the rear of the trailer on the East side.
Wherefore, your affiant requests that a warrant be issued by
this court authorizing a search of 1095" South 500 West #13 Provo
Utah, and ajacent structures on the property,
as well as
individuals arriving to and from the residence in vehicle's that by
indication or use, are associated with this residence for the
presence of the following items; Methamphetamine, other controlled
substances, Paraphernalia to include but not limited to buy/owe
sheets, correspondence showing ownership, electronic massaging
devices, pipes, baggies, packaging materials, scales, cash, and
weapons used in the use/distribution of controlled substances.
DatSd this day of 23th day of Nov*

Subscribed
SUJDSC

1999.

.m.

of November,

and sworn befo

COURT JUDGE
/dr

OlZD-

1999,

ORIGINAL
KAY BRYSON

UTAH COUNTY ATTORNEY
100 EAST CENTER STREET, SUITE 2100
PROVO, UTAH 84501
PHONE: (801) 370-8026
FOURTH DISTRICT COURT, STATE OF UTAH
UTAH COUNTY, PROVO DEPARTMENT
STATE OF UTAH
Plaintiff,

SEARCH WARRANT

-vs1095 South 500 West #13
PROVO UT
NARCOTIC INVESTIGATION
Criminal No.
Defendant.

THE STATE OF UTAH TO ANY PEACE OFFICER IN THE; STATE OF UTAH:
It has been established by oath or affirmation made or
submitted to me this 23th day of November, 1999, that
there is probable cause to believe the following:
That the property described below
was unlawfully acquired or unlawfully possessed.
has been used or is possessed for the purpose of
being used to commit or conceal the commission of
an offense.
is evidence of illegal conduct.
That the property described below is most probably
located at the premises also set forth below.
That the person or entity in possession of the
property is a party to the alleged illegal conduct.
That this warrant may be served during the
nighttime hours, as the objects sought may be
easily destroyed, damaged, secrested, or otherwise
altered if the execution of the warrant is delayed.

